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/RXLVLDQD�DQG�7H[DV�ZULWH�DV�$PLFL�&XULDH�WR�VXSSRUW�0LVVLVVLSSL��

7KH� ´EOLJKW� RI� UDFLDO� GLVFULPLQDWLRQ� LQ� YRWLQJµ� ZDV� ´DQ� LQVLGLRXV� DQG�

SHUYDVLYH� HYLO�µ�6RXWK�&DUROLQD� Y��.DW]HQEDFK�� ����8�6�� ����� ����� ����

��������)RUWXQDWHO\��́ KLVWRU\�GLG�QRW�HQGµ�ZLWK�WKH�UDFLVW�SROLFLHV�RI�D�SDVW�

FHQWXU\�� 6HH 6KHOE\� &W\�� Y�� +ROGHU�� ���� 8�6�� ����� ���� �������� $V� WKH�

6XSUHPH� &RXUW� KDV� UHFHQWO\� UHFRJQL]HG�� ´WKLQJV� KDYH� FKDQJHG�

GUDPDWLFDOO\µ�IRU�WKH�EHWWHU��,G��DW������7KDW�FKDQJH�VWHPV�LQ�SDUW�IURP�

WKH�DFWLRQV�6WDWHV�KDYH�WDNHQ�WR�DPHQG�WKHLU�ODZV�DQG�HQVXUH�HTXDOLW\���

'HVSLWH�WKH�6WDWHV·�SURJUHVV��3ODLQWLIIV�VHHN�WR�HQGRZ�IHGHUDO�FRXUWV�

ZLWK�VXSHU�OHJLVODWLYH�SRZHUV�WR�UHVKDSH�IDFLDOO\�UDFH�QHXWUDO�ODZV�WKDW�

VWDWH�JRYHUQPHQWV�KDYH�DPHQGHG�ZLWKRXW�UDFLDO�DQLPXV��7KDW�SRVLWLRQ�LV�

XQGHPRFUDWLF�� XQFRQVWLWXWLRQDO�� DQG� FRQWUDU\� WR� WKH� SUHFHGHQW� RI� WKLV�

&RXUW� DQG� LWV� VLVWHU� FLUFXLWV�� )RU� WKLV� UHDVRQ��$PLFL� DVN� WKH� &RXUW� WR�

DIILUP�WKH�GLVWULFW�FRXUW·V�MXGJPHQW��

��� 8QGHU� )HGHUDO� 5XOH� RI� $SSHOODWH� 3URFHGXUH� ���E������ /RXLVLDQD� DQG� 7H[DV�� DV�
6WDWHV�� DUH�QRW� UHTXLUHG� WR� REWDLQ� WKH� FRQVHQW� RI� WKH�SDUWLHV� RU� OHDYH�RI� WKH�&RXUW�
EHIRUH�ILOLQJ�WKLV�EULHI����

,Q�DFFRUGDQFH�ZLWK�5XOH�������(���/RXLVLDQD�DQG�7H[DV� VWDWH� WKH� IROORZLQJ��1R�
SDUW\·V�FRXQVHO�DXWKRUHG�WKLV�EULHI�LQ�ZKROH�RU�LQ�SDUW��DQG�QR�SDUW\��SDUW\·V�FRXQVHO��
RU� DQ\� SHUVRQ³RWKHU� WKDQ� /RXLVLDQD� DQG� 7H[DV³FRQWULEXWHG�PRQH\� WR� IXQG� WKH�
FUHDWLRQ�RU�VXEPLVVLRQ�RI�WKLV�EULHI�
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7KH�6XSUHPH�&RXUW�KDV�H[SUHVVO\�UHVHUYHG�WKH�TXHVWLRQ�RI�ZKHWKHU�

D� IDFLDOO\� UDFH�QHXWUDO� SURYLVLRQ�� WKURXJK� OHJLVODWLYH� DPHQGPHQW� RU�

UHHQDFWPHQW��FDQ�RYHUFRPH�DQ\�WDLQW�RI�UDFLDO�DQLPXV�DVVRFLDWHG�ZLWK�LWV�

RULJLQDO�HQDFWPHQW��+XQWHU�Y��8QGHUZRRG������8�6�������������������VHH�

&RWWRQ�Y��)RUGLFH������)��G������������WK�&LU���������7KH�6XSUHPH�&RXUW�

´OHIW� RSHQ� WKH� SRVVLELOLW\� WKDW� E\� DPHQGPHQW�� D� IDFLDOO\� QHXWUDO�

SURYLVLRQ�������PLJKW�RYHUFRPH�LWV�RGLRXV�RULJLQ�µ���(YHU\�FLUFXLW�FRXUW�WR�

DGGUHVV� WKDW� TXHVWLRQ³LQFOXGLQJ� WKH� )LIWK� &LUFXLW³KDV� KHOG� WKDW�

LPSHUPLVVLEOH�PRWLYHV�DVVRFLDWHG�ZLWK�WKH�HQDFWPHQW�RI�D�UDFH�QHXWUDO�

SURYLVLRQ�DUH�FOHDQVHG�ZKHQ�D�OHJLVODWXUH��DFWLQJ�ZLWKRXW�UDFLDO�DQLPXV��

UHHQDFWV�RU�DPHQGV�WKH�ODZ��

'HVSLWH�WKH�JURZLQJ�FRQVHQVXV�EHWZHHQ�WKH�FLUFXLW�FRXUWV��3ODLQWLIIV�

DVN� WKH�&RXUW� WR� UHZULWH�D� IDFLDOO\� UDFH�QHXWUDO�SURYLVLRQ³0LVVLVVLSSL�

&RQVWLWXWLRQ�DUWLFOH�;,,�������³WKDW�WKLV�&RXUW�KDV�DOUHDG\�KHOG�WR�EH�

FRQVWLWXWLRQDO�EHFDXVH�WZR�0LVVLVVLSSL�OHJLVODWXUHV�KDYH�DPHQGHG�LW�VLQFH�

� 6HH�� H�J���+D\GHQ�Y��3DWHUVRQ�� ����)��G������ ���²��� ��G�&LU�� �������-RKQVRQ� Y��
*RYHUQRU�RI�6WDWH�RI�)OD�������)��G���������������WK�&LU���������´)ORULGD·V������UH�
HQDFWPHQW�HOLPLQDWHG�DQ\�WDLQW�IURP�WKH�DOOHJHGO\�GLVFULPLQDWRU\������SURYLVLRQ�µ���
&KHQ�Y��&LW\�RI�+RXV�������)��G���������� ��WK�&LU���������&RWWRQ������)��G�DW������
8QLWHG�6WDWHV�Y��-RKQVRQ�����)��G�����������'�&��&LU���������
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WKH� WLPH� RI� LWV� HQDFWPHQW�� ���� )��G� DW� ����� 6SHFLILFDOO\�� LQ�&RWWRQ� Y��

)RUGLFH� WKH� &RXUW� KHOG� WKDW� WKH� ´GHOLEHUDWLYHµ� OHJLVODWLYH� SURFHVV�

0LVVLVVLSSL·V� OHJLVODWXUH� DQG� YRWHUV� HPSOR\HG� ZKHQ� DPHQGLQJ� �� ����

´UHPRYHG�WKH�GLVFULPLQDWRU\�WDLQW�DVVRFLDWHG�ZLWK�WKH�RULJLQDO�YHUVLRQ�µ�

,G��DW������

3ODLQWLIIV�DVN�WKH�&RXUW�WR�UHWKLQN�&RWWRQ�LQ�OLJKW�RI�DOOHJHGO\�QHZ�

HYLGHQFH�DQG�WKH�6XSUHPH�&RXUW·V�UHFHQW�RSLQLRQ�LQ�$EERWW�Y��3HUH]������

6��&W���������������%XW�QRQH�RI�3ODLQWLIIV·�DUJXPHQWV�WR�GLVWLQJXLVK�&RWWRQ

LV� SHUVXDVLYH�� 3ODLQWLIIV� FRQWHQG�� ���� YRWHUV� DSSURYLQJ� DPHQGPHQWV� WR�

������GLG�QRW�KDYH�WKH�RSWLRQ�WR�DSSURYH�RU�UHSHDO�WKH�UHPDLQGHU�RI�WKH�

ODZ������0LVVLVVLSSL�IDLOHG�WR�´UHSXGLDWHµ�������·V�WDLQW�EHFDXVH�WKH������

DQG� ����� OHJLVODWXUHV� ZHUH� QHDUO\� DOO� ZKLWH� DQG� UHVLVWDQW� WR�

GHVHJUHJDWLRQ��DQG�����RQO\�WKH�DOOHJHGO\�WDLQWHG�SRUWLRQV�RI�������DUH�RQ�

WKH�FKRSSLQJ�EORFN�LQ�WKLV�DFWLRQ��3OV�·�%U��DW���²����

$GRSWLQJ� DQ\� RI� 3ODLQWLIIV·� UDWLRQDOHV� ZRXOG� FUHDWH� D� ORS�VLGHG�

FLUFXLW�VSOLW�DQG�H[SRVH�QXPHURXV�UDFH�QHXWUDO�SURYLVLRQV�RI�VWDWH�ODZ�WR�

UHYLVLRQ�E\�WKH�IHGHUDO�MXGLFLDU\��1RQH�RI�3ODLQWLIIV·�HYLGHQFH�FKDQJHV�WKH�

IDFW�WKDW�0LVVLVVLSSL�DPHQGHG�������WKURXJK�WKH�́ GHOLEHUDWLYHµ�OHJLVODWLYH�

SURFHVV� WKDW� &RWWRQ� HQGRUVHG�� 6R�� XQGHU� &RWWRQ�� LW� GRHV� QRW� PDWWHU�
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ZKHWKHU�WKH�YRWHUV�DSSURYLQJ�WKH�DPHQGPHQWV�KDG�WKH�RSWLRQ�WR�DSSURYH�

RU�UHSHDO�WKH�UHPDLQGHU�RI�WKH�ODZ��$QG�LW�GRHV�QRW�PDWWHU�WKDW�3ODLQWLIIV�

DWWDFN�RQO\�OLPLWHG�SRUWLRQV�RI���������

0RUHRYHU�� WKH� 6XSUHPH� &RXUW� GLG� QRW� GLVWXUE� WKH� KROGLQJ� RU�

DQDO\VLV� RI� &RWWRQ� LQ� $EERWW� Y�� 3HUH]�� 3HUH]� GLG� QRWKLQJ� PRUH� WKDQ�

VXPPDUL]H�DQG�GLVWLQJXLVK� WKH�KROGLQJ� RI�+XQWHU�� ����6��&W�� DW� ������

3HUH]� GLG� QRW� UHTXLUH� D� OHJLVODWXUH� WR� ´UHSXGLDWHµ� DQ\� WDLQW� DVVRFLDWHG�

ZLWK�D�SURYLVLRQ·V�RULJLQDO�SDVVDJH��DV�3ODLQWLIIV�VXJJHVW��3OV�·�%U��DW�����

7KDW�SURSRVLWLRQ�IOLHV�LQ�WKH�IDFH�RI�WKH�6XSUHPH�&RXUW·V�WHDFKLQJ�WKDW�

´>S@URRI�RI�UDFLDOO\�GLVFULPLQDWRU\�LQWHQW�RU�SXUSRVH�LV�UHTXLUHG�WR�VKRZ�D�

YLRODWLRQ� RI� WKH�(TXDO�3URWHFWLRQ�&ODXVH�µ�9LOO�� RI�$UOLQJWRQ�+HLJKWV� Y��

0HWUR��+RXV��'HY��&RUS�������8�6�������������������VHH�+XQWHU������8�6��

DW� ����� ,Q� DQ\� HYHQW�� WKH� SDQHO� FDQQRW� RYHUUXOH� &RWWRQ� DEVHQW�

´XQHTXLYRFDOµ� GLVSODFHPHQW� E\� WKH� 6XSUHPH� &RXUW�� 8QLWHG� 6WDWHV� Y��

*XHUUHUR�� ���� )��G� ����� ���� ��WK� &LU�� ������� $QG� 3HUH]� GLG� QRW�

XQHTXLYRFDOO\�GLVSODFH�&RWWRQ���

%HFDXVH� WKH� DPHQGPHQW� SURFHVV� FXUHG� �� ���� RI� DQ\� WDLQW� XQGHU�

&RWWRQ��$PLFL�DVN�WKH�&RXUW�WR�DIILUP�WKH�GLVWULFW�FRXUW·V�MXGJPHQW���
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,Q� &RWWRQ�� WKLV� &RXUW� H[SODLQHG� WKDW� WKH� YHU\� VDPH� 0LVVLVVLSSL�

SURYLVLRQ�DW�LVVXH�LQ�WKLV�DSSHDO³�����³KDG�EHHQ�DPHQGHG�LQ�D�PDQQHU�

WKDW� ´UHPRYHG� WKH� GLVFULPLQDWRU\� WDLQW� DVVRFLDWHG� ZLWK� WKH� RULJLQDO�

YHUVLRQ�µ�����)��G�DW������7KH�&RXUW�DSSURYHG�WKH�´GHOLEHUDWLYHµ�SURFHVV�

WKDW�WKH�OHJLVODWXUH�HPSOR\HG�WR�DPHQG�WKH�SURYLVLRQ�LQ������DQG�������

����´%RWK�KRXVHV�RI�WKH�VWDWH�OHJLVODWXUH�KDG�WR�DSSURYH�WKH�DPHQGPHQW�

E\�D�WZR�WKLUGV�YRWHµ������WKH�IXOO�WH[W�YHUVLRQ�RI�������ZDV�SXEOLVKHG�WZR�

ZHHNV�EHIRUH�WKH�SRSXODU�HOHFWLRQ��DQG�����´D�PDMRULW\�RI�WKH�YRWHUV�KDG�WR�

DSSURYH�WKH�HQWLUH�SURYLVLRQ��LQFOXGLQJ�WKH�UHYLVLRQ�µ�,G��7KH�&RXUW�QRWHG�

WKDW� WKHVH� OHJLVODWLYH� FKDQJHV�ZHUH� ´IXQGDPHQWDOO\�GLIIHUHQWµ� IURP�WKH�

´LQYROXQWDU\µ� MXGLFLDO� FKDQJHV� PDGH� WR� WKH� $ODEDPD� SURYLVLRQ�

LQYDOLGDWHG�E\�+XQWHU��,G��DW�����Q����

7KH� 6HFRQG� DQG� (OHYHQWK� FLUFXLWV� KDYH� H[SUHVVO\� DJUHHG� ZLWK�

&RWWRQ·V� DQDO\VLV�� +D\GHQ� Y�� 3DWHUVRQ�� ���� )��G� ����� ���²��� ��G� &LU��

�������-RKQVRQ�Y��*RYHUQRU�RI�6WDWH�RI�)OD�������)��G���������������WK�

&LU���������´)ORULGD·V������UH�HQDFWPHQW�HOLPLQDWHG�DQ\�WDLQW�IURP�WKH�

DOOHJHGO\� GLVFULPLQDWRU\� �����SURYLVLRQ�µ��� ,Q� D� FDVH� SUHGDWLQJ�&RWWRQ��
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WKH�'�&��&LUFXLW� RIIHUHG� VLPLODU� DQDO\VLV� LQ� D� UHOHYDQW� FRQWH[W��8QLWHG�

6WDWHV� Y�� -RKQVRQ�� ��� )��G� ����� ���� �'�&�� &LU�� ������ �´,Q� OLJKW� RI� WKH�

FKDQJHV�LQ�$PHULFDQ�VRFLHW\�VLQFH�������FKDQJHV�LQ�QR�VPDOO�ZD\�HIIHFWHG�

E\�VXFFHVVLYH�&RQJUHVVHV³LQFOXGLQJ�WKH�LPSDFW�RI�WKH�9RWLQJ�5LJKWV�$FW�

RQ�WKH�QDWXUH�RI�&RQJUHVV�LWVHOI³LW�ZRXOG�EH�DQRPDORXV�WR�DWWHPSW�WR�WDU�

WKH�SUHVHQW�&RQJUHVV�ZLWK�WKH�UDFLVW�EUXVK�RI�D�SUH�:RUOG�:DU�,�GHEDWH�µ���

$QG�WKLV�&RXUW�KDV�DSSURYLQJO\�FLWHG�&RWWRQ·V�DQDO\VLV��9HDVH\�Y��$EERWW��

����)��G������������WK�&LU���������&KHQ�Y��&LW\�RI�+RXV�������)��G������

������WK�&LU���������

7R�EH� VXUH��XQGHU� WKH�6XSUHPH�&RXUW·V� DQDO\VLV� LQ�+XQWHU�� HYHQ�

IDFLDOO\� QHXWUDO� ODZV� HQDFWHG� ZLWK� D� GHVLUH� WR� GLVFULPLQDWH� DJDLQVW�

PLQRULWLHV�FDQ�YLRODWH�WKH�)RXUWHHQWK�$PHQGPHQW��+XQWHU������8�6��DW�

�����&RWWRQ������)��G�DW������%XW�ZKHUH�D�OHJLVODWXUH�KDV�LQWHUYHQHG�ZLWK�

D�GHOLEHUDWLYH�SURFHVV�� DOO� FLUFXLW� FRXUWV�DGGUHVVLQJ� WKH�TXHVWLRQ�DJUHH�

WKDW�D�IDFLDOO\�QHXWUDO�ODZ�SDVVHV�FRQVWLWXWLRQDO�PXVWHU��7KH�&RXUW�JRW�LW�

ULJKW�LQ�&RWWRQ��

,,� 3/$,17,))6·� $77(0376� 72� ',67,1*8,6+� &27721� $5(�

813(568$6,9(��

'LVVDWLVILHG�ZLWK�WKH�&RXUW·V�DQDO\VLV�RI�������LQ�&RWWRQ��3ODLQWLIIV�

RIIHU� WKUHH� ZD\V� IRU� WKH� &RXUW� WR� GLVWLQJXLVK� WKDW� RSLQLRQ�� $OO� WKUHH�



�

GLVWLQFWLRQV�DUH�LOOXVRU\���6R��XQGHU�WKH�5XOH�RI�2UGHUOLQHVV��&RWWRQ�ELQGV�

WKLV�SDQHO·V�DQDO\VLV��7HDJXH�Y��&LW\�RI�)ORZHU�0RXQG������)��G����������

��WK�&LU���������´>7@KH�UXOH�RI�RUGHUOLQHVV�IRUELGV�RQH�RI�RXU�SDQHOV�IURP�

RYHUUXOLQJ� D� SULRU� SDQHO�µ���$PLFL� DGGUHVV� HDFK� RI� 3ODLQWLIIV·� SRLQWV� LQ�

WXUQ����

$� 0LVVLVVLSSL� DPHQGHG� �� ���� WKURXJK� &RWWRQ·V�
´GHOLEHUDWLYHµ�OHJLVODWLYH�SURFHVV��

)LUVW��3ODLQWLIIV�FRQWHQG�WKDW� LW�PDWWHUV�WKDW�´WKH�EDOORW>V@� >RI� WKH�

�����DQG������DPHQGPHQWV@�GLG�QRW�JLYH�YRWHUV�WKH�RSWLRQ�RI�UH�HQDFWLQJ�

RU�UHSHDOLQJ�WKH�UHPDLQGHU�RI�WKH�RULJLQDO� OLVW�RI�GLVTXDOLI\LQJ�FULPHV�µ�

3OV�·� %U�� DW� ��� �HPSKDVLV� DGGHG��� 3ODLQWLIIV� IRUJHW� WKDW� 0LVVLVVLSSL�

PDLQWDLQV�D�UHSXEOLFDQ�IRUP�RI�JRYHUQPHQW��6HH�0LVV��&RQVW��DUW��,9����

����6WDWH�UHSUHVHQWDWLYHV�KDG�WKH� IXOO� WH[W�RI� WKH�SURYLVLRQ�EHIRUH� WKHP�

ZKHQ� WKH\� YRWHG� E\� D� WZR�WKLUGV� PDMRULW\� WR� DGMXVW� LWV� ODQJXDJH��

3ODLQWLIIV� GR� QRW� DQG� FDQQRW� H[SODLQ� ZK\� WKH� YRWHUV� WKHPVHOYHV�� DV�

��,I�WKH�&RXUW�DJUHHV�WKDW�&RWWRQ�FRQWUROV�KHUH��WKHUH�LV�QR�QHHG�WR�FRQVLGHU�ZKHWKHU�
WKH� ODWHU� KLVWRU\� RI� �� ���� DOVR� PLOLWDWHV� LQ� IDYRU� RI� DIILUPLQJ� WKH� GLVWULFW� FRXUW·V�
MXGJPHQW��$PLFL� VXEPLW� WKDW�&RWWRQ� FRQWUROV� DQG� VR� WKDW� VKRXOG� HQG� WKH� &RXUW·V�
DQDO\VLV��%XW��LI�WKH�&RXUW�GLVDJUHHV��$PLFL�DJUHH�ZLWK�0LVVLVVLSSL�DQG�WKH�GLVWULFW�
FRXUW�WKDW�0LVVLVVLSSL·V�FORVH�VFUXWLQ\�RI�WKH�SURYLVLRQ�LQ�WKH�����V�FOHDQVHG�DQ\�WDLQW��
6HH�'HIV�·�%U��DW��²���������²������



�

RSSRVHG�WR�WKHLU�UHSUHVHQWDWLYHV��ZRXOG�QHHG�SRZHU�WR�HGLW�RU�GLVDSSURYH�

SRUWLRQV�RI�WKH�SURYLVLRQ�WR�FOHDQVH�LW�RI�DQ\�WDLQW���

8QGHU�&RWWRQ·V�´GHOLEHUDWLYHµ�OHJLVODWLYH�SURFHVV�DQDO\VLV��WKH�SRLQW�

LV�WKDW�WKH������DQG������OHJLVODWXUHV³DFWLQJ�ZLWKRXW�UDFLDO�DQLPXV³

FKRVH�RYHUZKHOPLQJO\�WR�DPHQG�DQG�UHDIILUP�UDFH�QHXWUDO�ODQJXDJH��7KH�

SHRSOH� RI� 0LVVLVVLSSL³E\� SRSXODU� YRWH³WKHQ� ´DSSURYH>G@� WKH� HQWLUH�

SURYLVLRQ�� LQFOXGLQJ� WKH� UHYLVLRQ>V@µ� PDGH� E\� WKHLU� UHSUHVHQWDWLYHV��

&RWWRQ������)��G�DW������3ODLQWLIIV·�UHYHODWLRQV�DERXW�WKH������DQG������

EDOORWV�GR�QRW�FDVW�DQ\�GRXEW�RQ�&RWWRQ�RU�LWV�DSSOLFDWLRQ�WR�WKH�SUHVHQW�

DFWLRQ����

%� 0LVVLVVLSSL·V� ����� DQG� ����� OHJLVODWXUHV� DFWHG� RQ� D�
FOHDQ�VODWH��

6HFRQG��3ODLQWLIIV�VXEPLWWHG�HYLGHQFH�WKDW�WKH������OHJLVODWXUH�ZDV�

FRPSRVHG�RI�RQO\�ZKLWH�PHPEHUV�DQG�WKH������OHJLVODWXUH�´KDG�RQO\�RQH�

EODFN�PHPEHU�µ� 3OV�·� %U�� DW� ���� $QG� 3ODLQWLIIV� DOOHJH� WKDW�� GXULQJ� WKH�

SHULRG�ZKHQ� WKH� OHJLVODWXUH� DPHQGHG� �� �����0LVVLVVLSSL·V� JRYHUQPHQW�

HQJDJHG�LQ�´PDVVLYH�UHVLVWDQFHµ�WR�GHVHJUHJDWLRQ��,G��DW�����)URP�WKHVH�

IDFWV��3ODLQWLIIV�FRQFOXGH�WKDW�WKH�DFWLRQV�RI�WKRVH�OHJLVODWXUHV�FRXOG�QRW�

KDYH� ´UHSXGLDWH>G@µ� DQ\� WDLQW� IURP� 0LVVLVVLSSL·V� ����� FRQVWLWXWLRQDO�

FRQYHQWLRQ��,G��DW�����7KLV�DUJXPHQW�IDLOV�IRU�VHYHUDO�UHDVRQV��



�

�,PSRUWDQWO\��3ODLQWLIIV·�DUJXPHQW�UHOLHV�RQ�DQ�DVVXPSWLRQ�WKDW�WKH�

6XSUHPH�&RXUW·V� UHFHQW� GHFLVLRQ� LQ�$EERWW� Y�� 3HUH]� DEURJDWHG�&RWWRQ·V�

´GHOLEHUDWLYHµ�SURFHVV�VWDQGDUG�DQG�UHSODFHG�LW�ZLWK�D�PRUH�GHPDQGLQJ�

´UHSXGLDW>LRQ@µ� VWDQGDUG�� $FFRUGLQJ� WR� 3ODLQWLIIV�� DIWHU� 3HUH]�� D�

OHJLVODWXUH�PXVW� DFWXDOO\� ´UHSXGLDWHµ� DQ� HDUOLHU� OHJLVODWXUH·V� DFWLRQ� E\�

´DOWHU>LQJ@� WKH� LQWHQW� ZLWK� ZKLFK� WKH� DUWLFOH�� LQFOXGLQJ� WKH� SDUWV� WKDW�

UHPDLQHG�� KDG� EHHQ� DGRSWHG�µ� 3HUH]�� ���� 6�� &W�� DW� ����� �GLVFXVVLQJ�

+XQWHU����

3ODLQWLIIV� PLVUHDG� 3HUH]�� 7KHUH�� WKH� &RXUW� UHMHFWHG� DV�

´IXQGDPHQWDOO\� IODZHGµ� WKH� QRWLRQ� WKDW� D� OHJLVODWXUH� KDV� ´D� GXW\� WR�

H[SLDWHµ�RU�´SXUJH�LWV�SUHGHFHVVRU·V�DOOHJHGO\�GLVFULPLQDWRU\�LQWHQW�µ�,G�

DW�����²����,W�H[SODLQHG�WKDW�E\�LPSRVLQJ�VXFK�D�GXW\��WKH�GLVWULFW�FRXUW�

´GLVUHJDUGHG� WKH� SUHVXPSWLRQ� RI� OHJLVODWLYH� JRRG� IDLWK� DQG� LPSURSHUO\�

UHYHUVHG� WKH�EXUGHQ�RI�SURRI�µ� ,G�� DW� ����²����7KH� ODQJXDJH�3ODLQWLIIV�

TXRWH IURP�3HUH]� LV�QRWKLQJ�PRUH�WKDQ�D�VXPPDU\�RI�+XQWHU·V�KROGLQJ�

DQG�DQDO\VLV��6HH�LG��7KH�&RXUW·V�GLVFXVVLRQ�RI�+XQWHU� LQ�3HUH]�GLG�QRW�

UHSXGLDWH�&RWWRQ�RU�VHW�D�VWDQGDUG�IRU�FOHDQVLQJ�WDLQW��,QVWHDG��WKH�&RXUW�

LQ� 3HUH]� PDGH� WKH� XQUHPDUNDEOH� REVHUYDWLRQ� WKDW� WKH� MXGLFLDO

LQWHUYHQWLRQ�LQ�+XQWHU�ZDV�QRW�HQRXJK�WR�FOHDQVH�WKH�WDLQW�RI�LQWHQWLRQDO�



��

GLVFULPLQDWLRQ� DVVRFLDWHG� ZLWK� D� SURYLVLRQ·V� HQDFWPHQW�� ,G�� 7KDW�

REVHUYDWLRQ� GLG� QRWKLQJ� WR� GLVWXUE� &RWWRQ·V� KROGLQJ� WKDW� GHOLEHUDWLYH�

OHJLVODWLYH�LQWHUYHQWLRQ�LV�VXIILFLHQW��

(YHQ� LI� WKH� SDQHO� DVVXPHV� WKDW�3HUH]·V� GLVFXVVLRQ� IRUHFDVWHG� WKH�

6XSUHPH�&RXUW·V�LQWHQWLRQ�WR�DGRSW�3ODLQWLIIV·�YLHZV�ZKHQ�LW�HYHQWXDOO\�

GHFLGHV� WKH� TXHVWLRQ� WKDW� LW� OHIW� RSHQ� LQ� +XQWHU�� WKH� SDQHO� UHPDLQV�

ZLWKRXW� DXWKRULW\� WR� RYHUUXOH� &RWWRQ�� 7KLV� &RXUW� KDV� VDLG� WKDW�� ´>L@Q�

GHWHUPLQLQJ� WKH� HIIHFW� RI� 6XSUHPH� &RXUW� GHYHORSPHQWV� RQ� RXU�

SUHFHGHQWV��ZH�GR�QRW�UHDG�WHD�OHDYHV�WR�SUHGLFW�SRVVLEOH�IXWXUH�6XSUHPH�

&RXUW�UXOLQJV��EXW�RQO\�GHFLGH�ZKHWKHU�DQ�LVVXHG�6XSUHPH�&RXUW�GHFLVLRQ�

KDV�¶XQHTXLYRFDOO\·�RYHUUXOHG�RXU�SUHFHGHQW�µ�*XHUUHUR������)��G�DW������

3HUH]�GLG�QRW�XQHTXLYRFDOO\�GLVSODFH�&RWWRQ���

$FFRUGLQJO\��3ODLQWLIIV�UHWDLQ�WKH�EXUGHQ�WR�VKRZ�WKDW�0LVVLVVLSSL·V�

�����DQG������OHJLVODWXUHV�DFWHG�ZLWK�´UDFLDOO\�GLVFULPLQDWRU\�LQWHQW�RU�

SXUSRVHµ�ZKHQ�WKH\�DPHQGHG��������$UOLQJWRQ�+HLJKWV������8�6��DW������

VHH� +XQWHU�� ���� 8�6�� DW� ���� �´>7@KH� &RXUW� RI� $SSHDOV� ZDV� FRUUHFW� LQ�

DSSO\LQJ�WKH�DSSURDFK�RI�$UOLQJWRQ�+HLJKWV�WR�GHWHUPLQH�ZKHWKHU�WKH�ODZ�

YLRODWHV� WKH�(TXDO�3URWHFWLRQ�&ODXVH�RI� WKH�)RXUWHHQWK�$PHQGPHQW�µ���

0LVVLVVLSSL�GRHV�QRW�EHDU�DQ\�EXUGHQ� WR�VKRZ�WKDW� WKH������DQG������



��

OHJLVODWXUHV� LQWHQGHG� WR� ´UHSXGLDWHµ� WKH� WDLQW�� 6R�� IRU� H[DPSOH�� D�

OHJLVODWXUH�FRXOG�UHPRYH�DQ\�WDLQW�RI�GLVFULPLQDWLRQ�IURP�D�IDFLDOO\�UDFH�

QHXWUDO� ODZ�WKURXJK�&RWWRQ·V�´GHOLEHUDWLYHµ�SURFHVV�ZLWKRXW�HYHQ�EHLQJ�

DZDUH�RI�D�SURYLVLRQ·V�UDFLDOO\�FKDUJHG�KLVWRU\��

,W� EHDUV� HPSKDVLV� WKDW� ´>S@URYLQJ� WKH� PRWLYDWLRQ� EHKLQG� RIILFLDO�

DFWLRQ� LV� RIWHQ� D� SUREOHPDWLF� XQGHUWDNLQJ�µ�+XQWHU�� ���� 8�6�� DW� �����

%HIRUH�FRQFOXGLQJ�WKDW�UDFLDO�DQLPXV�WDLQWHG�WKH�$ODEDPD�SURYLVLRQ�DW�

LVVXH� LQ�+XQWHU�� WKH�&RXUW� FDUHIXOO\�GHWDLOHG� HYLGHQFH� VXSSRUWLQJ� WKDW�

DVVHUWLRQ�� ,G�� DW� ���²���� $QG�� DW� RUDO� DUJXPHQW� EHIRUH� WKH� &RXUW� LQ�

+XQWHU��FRXQVHO�IRU�$ODEDPD�´HVVHQWLDOO\�FRQFHGHGµ�WKH�SRLQW��´,�ZRXOG�

EH�YHU\�EOLQG�DQG�QDLYH�>WR@�WU\�WR�FRPH�XS�DQG�VWDQG�EHIRUH�WKLV�&RXUW�

DQG�VD\�WKDW�UDFH�ZDV�QRW�D�IDFWRU�LQ�WKH�HQDFWPHQW�RI�6HFWLRQ������������µ�

,G��DW�����8�6��DW�������

%\� FRQWUDVW�� 0LVVLVVLSSL� KDV� QRW� FRQFHGHG� WKDW� UDFLDO� DQLPXV�

DQLPDWHG� WKH� ����� DQG� ����� OHJLVODWXUHV·� DFWLRQV� UHJDUGLQJ� �� �����

*HQHUDOL]HG� HYLGHQFH� WKDW� WKH� 0LVVLVVLSSL� OHJLVODWXUH� DPHQGHG� �� ����

GXULQJ� ´SHULRGV� RI�PDVVLYH� UHVLVWDQFHµ� WR� VHJUHJDWLRQ� LV� LQVXIILFLHQW� WR�

PHHW� 3ODLQWLIIV·� EXUGHQ�� ,G��DW� ���²����$UOLQJWRQ�+HLJKWV�� ����8�6�� DW�

���²����$QG�LW�LV�QRW�HQRXJK�WR�VLPSO\�SRLQW�WR�WKH�UDFLDO�PDNHXS�RI�D�



��

OHJLVODWXUH��0LVVLVVLSSL·V� ����� DQG� ����� OHJLVODWXUHV� DFWHG� RQ� D� FOHDQ�

VODWH� ZKHQ� DPHQGLQJ� �� ����� DQG� 3ODLQWLIIV� KDYH� IDLOHG� WR� PHHW� WKHLU�

EXUGHQ�WR�GHPRQVWUDWH�WKDW�WKH�OHJLVODWXUHV�ZHUH�PRWLYDWHG�E\�´UDFLDOO\�

GLVFULPLQDWRU\�LQWHQW�RU�SXUSRVH�µ�$UOLQJWRQ�+HLJKWV������8�6��DW������

&� 0LVVLVVLSSL·V�OHJLVODWLYH�SURFHVV�FOHDQVHG�DOO�RI��������

)LQDOO\�� 3ODLQWLIIV� DWWHPSW� WR� GLVWLQJXLVK�&RWWRQ� E\� SRLQWLQJ� RXW�

WKDW� WKH\� DUH� DWWDFNLQJ� RQO\� OLPLWHG� SRUWLRQV� RI� �� ���³QRW� WKH�ZKROH�

SURYLVLRQ�� %XW� WKLV� DUJXPHQW� DJDLQ� PLVXQGHUVWDQGV� &RWWRQ·V�

´GHOLEHUDWLYHµ� OHJLVODWLYH� SURFHVV� DQDO\VLV�� :KHQ� DPHQGLQJ� �� �����

0LVVLVVLSSL·V� OHJLVODWXUH� FRQVLGHUHG� WKH� HQWLUH� IDFLDOO\� UDFH�QHXWUDO�

SURYLVLRQ��%\�UHPRYLQJ�EXUJODU\�DQG�DGGLQJ�UDSH�DQG�PXUGHU�WR�WKH�OLVW��

WKH�OHJLVODWXUH�LPSOLFLWO\�DQG�RYHUZKHOPLQJO\�DSSURYHG�WKH�UHPDLQGHU�RI�

�������$QG�WKHQ�WKH�3HRSOH�YRWHG�WR�DIILUP�WKH�FKDQJHV�WR�WKH�ODZ�E\�D�

PDMRULW\� YRWH�� 7KDW� LV� WKH� ´GHOLEHUDWLYHµ� OHJLVODWLYH� SURFHVV� &RWWRQ�

DSSURYHG��3ODLQWLIIV·�WKLUG�SURSRVHG�GLVWLQFWLRQ�RI�&RWWRQ�LV�QR�GLVWLQFWLRQ�

DW�DOO�������

,,,� $GRSWLQJ�3ODLQWLIIV·�YLHZ�RI�&RWWRQ�ZRXOG�H[SRVH�DPHQGHG��
UDFH�QHXWUDO�VWDWH�ODZV�WR�MXGLFLDO�UHYLVLRQ���

8QGHU�3ODLQWLIIV·�YLHZ�RI�&RWWRQ��+XQWHU��DQG�3HUH]��D�IHGHUDO�FRXUW�

KDV�SRZHU�WR�UHYLVH�IDFLDOO\�UDFH�QHXWUDO�VWDWH�SURYLVLRQV�HYHQ�LI�DPHQGHG�



��

WKURXJK�&RWWRQ·V�GHOLEHUDWLYH�OHJLVODWLYH�SURFHVV��3ODLQWLIIV·�YLHZ�UHTXLUHV�

6WDWHV�WR�GLVDYRZ�DQ\�UDFLDO�WDLQW�H[SUHVVO\�WKURXJK�OHJLVODWLRQ��$GRSWLQJ�

3ODLQWLIIV·�YLHZ�ZRXOG�H[SRVH�6WDWHV�WR�VLJQLILFDQW�XQFHUWDLQW\�DERXW�WKH�

FRQVWLWXWLRQDOLW\�RI�WKHLU�ODZV���

7KH�´EOLJKW�RI�UDFLDO�GLVFULPLQDWLRQ�LQ�YRWLQJµ�ZDV�D�WHUULEOH�HYLO��

6KHOE\�&W\�������8�6��DW������TXRWLQJ�.DW]HQEDFK������8�6��DW�������6DGO\��

PDQ\�6WDWHV�HQJDJHG�LQ�WKDW�GHVWUXFWLYH�SUDFWLFH��6HH��H�J���+XQWHU������

8�6��DW����²����/RXLVLDQD�Y��8QLWHG�6WDWHV������8�6����������²�����������

&RWWRQ������)��G�DW������)RUWXQDWHO\��DV�WKH�6XSUHPH�&RXUW�UHFRJQL]HG�

LQ� 6KHOE\� &RXQW\� Y�� +ROGHU�� LQ� UHFHQW� KLVWRU\� ´WKLQJV� KDYH� FKDQJHG�

GUDPDWLFDOO\�µ�����8�6��DW������7KH�9RWLQJ�5LJKWV�$FW�´SURYHG�LPPHQVHO\�

VXFFHVVIXO�DW�UHGUHVVLQJ�UDFLDO�GLVFULPLQDWLRQ�DQG�LQWHJUDWLQJ�WKH�YRWLQJ�

SURFHVV�µ�,G��DW�������

$QG� WKH� 6WDWHV� WKHPVHOYHV� KDYH� WDNHQ� GUDPDWLF� VWHSV� WRZDUGV�

SUHVHUYLQJ� DQG� HQVXULQJ� GHPRFUDF\� IRU� DOO�� 7RGD\�� IRU� H[DPSOH��

/RXLVLDQD·V�RSHUDWLYH������&RQVWLWXWLRQ�SURFODLPV�´HYHU\�SHUVRQ�VKDOO�EH�

IUHH�IURP�GLVFULPLQDWLRQ�EDVHG�RQ�UDFH�µ�/D��&RQVW��DUW��,��������VHH�LG������

�´1R�ODZ�VKDOO�GLVFULPLQDWH�DJDLQVW�D�SHUVRQ�EHFDXVH�RI�UDFH��������µ���7KH�

7H[DV�&RQVWLWXWLRQ�SURYLGHV�VLPLODU�JXDUDQWHHV��6HH�7H[��&RQVW��DUW��,����
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�D� �DGRSWHG� LQ� ������ �´(TXDOLW\� XQGHU� WKH� ODZ� VKDOO� QRW� EH� GHQLHG� RU�

DEULGJHG�EHFDXVH�RI�VH[��UDFH��FRORU��FUHHG��RU�QDWLRQDO�RULJLQ�µ����

%XW� WKH� 6WDWHV·� SURJUHVV� LV� QRW� HQRXJK� IRU� 3ODLQWLIIV�� ZKR� ZDQW�

IHGHUDO�FRXUWV�WR�LQWHUYHQH�HYHQ�ZKHQ�VWDWH�ODZV�DUH�IDFLDOO\�UDFH�QHXWUDO�

DQG� ZKHQ� WKH� 6WDWHV� KDYH� DPHQGHG� WKRVH� ODZV� WKURXJK� &RWWRQ·V�

GHOLEHUDWLYH�OHJLVODWLYH�SURFHVV��3XWWLQJ�VWDWH�ODZV�WKURXJK�WKH�ULJRUV�RI�

WKDW�SURFHVV� LV� VXIILFLHQW� WR� FOHDQVH�WDLQW� IURP�UDFH�QHXWUDO�SURYLVLRQV��

5HTXLULQJ�PRUH³LQFOXGLQJ�H[SUHVV�UHSXGLDWLRQ³ZRXOG�IOLS�WKH�EXUGHQ�

WKH�6XSUHPH�&RXUW�KDV�SODFHG�RQ�3ODLQWLIIV�WR�VKRZ�´>S@URRI�RI�UDFLDOO\�

GLVFULPLQDWRU\�LQWHQW�RU�SXUSRVH�µ�$UOLQJWRQ�+HLJKWV������8�6��DW������VHH�

+XQWHU������8�6��DW�������

,W� LV� GLIILFXOW� WR� LPDJLQH� KRZ�6WDWHV�ZRXOG� DFFRPSOLVK�3ODLQWLIIV·�

GHPDQG�IRU�UHSXGLDWLRQ��%XW�LW�LV�FOHDU�WKDW�WKH�6XSUHPH�&RXUW�KDV�QHYHU�

UHTXLUHG� DQ\� VXFK� WKLQJ�� (YHU\� FLUFXLW� FRXUW� KDV� DGRSWHG� &RWWRQ·V�

UHDVRQLQJ�� 7KH� &RXUW� VKRXOG� UHDIILUP� &RWWRQ·V� KROGLQJ� DQG� GHQ\�

3ODLQWLIIV·�DWWHPSW�WR�FLUFXPYHQW�LWV�DQDO\VLV���

&21&/86,21�

$PLFL�DVN�WKH�&RXUW�WR�DIILUP�WKH�GLVWULFW�FRXUW·V�MXGJPHQW���
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5HVSHFWIXOO\�VXEPLWWHG��

-())�/$1'5<
��/28,6,$1$�$77251(<�*(1(5$/

���V����(OL]DEHWK�%��0XUULOO����������
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